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Welcome to Simpkins and Co’s monthly e-newsletter

We’ve listened to your feedback and have produced an A4 version of our  
newsletter which we hope you will find more user friendly if you wish to print it.

Solicitor lobbies local MP’s on 
Government whiplash reforms

Keeping you up-to-date with the changes in 
legislation, interesting cases and issues that 
arise in the following areas of the law; Personal 
Injury, Clinical Negligence and Employment.  
We hope you will find it interesting and useful. 

You’ve already Clicked here This is a printable 
A4 version of our newsletter

“No one likes the so say 
‘compensation culture’, 
but likewise no one wishes 
to see those with genuine 
injuries ‘railroaded’ by 
large insurance companies”.
Those are the sentiments of local personal injury 
solicitor Steven Simpkins who has joined other 
members of the Association of Personal Injury Lawyers 
(APIL) and Access to Justice (A2J) to lobby the 
government and local MP’s on the proposed reforms 
on whiplash claims.

In the Autumn Statement of November last year, The 
Chancellor announced plans to increase the small 
claims court limit for people injured through no fault 
of their own, and to abolish recompense altogether 
for almost all those who have suffered soft tissue 
injuries in road accidents.

According to APIL’s own figures this could mean that 
up to 85% of injured people would be denied legal 

representation, leaving them to the mercy of the 
large insurance companies.
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Steven Simpkins of Simpkins and Co Solicitors has 
joined APIL and Access to Justice in lobbying MP’s 
about citizens’ legal rights.

Continued overleaf
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Just as you would take out car insurance to protect 
yourself from claims being made against you, why 
wouldn’t you protect yourself from unfair dismissal, 
harassment and discrimination claims? There’s no 
difference apart from the fact that not only is your 
budget on the line, but also your reputation. 

This is where our Employment Packages come in, 
providing you with legal protection against such 
claims, by giving you regular access to legal advice for 
a surprisingly low fixed fee. This will help you avoid 
disputes with your employees and, when they do come 
about, we guide you through the disciplinary process 
so that you don’t expose yourself to being accused of 
discrimination or unfair dismissal.

We also check through your staff books and policies, 
train your HR department in dealing with grievances 
and dismissals, and draft contracts of employment, 
so that when an employee does leave or if a dispute 
arises, it’s all controlled and regulated making your 
life much easier.

Tribunal decisions can cost employers a fortune!
The compensation awarded in 2015 totalled almost £2.5 million!

For more information, contact us for a FREE initial consultation on 01425 275555 or  
FREEPHONE 0800 083 2755, email info@simpkinsand.co.uk or visit the website www.simpkinsand.co.uk 

We at Simpkins & Co Solicitors are specialists in Employment Law and are accredited members  
of the Employment Lawyers Association. 

Mr Simpkins, whose Highcliffe firm Simpkins and Co 
Solicitors represents clients from across the local 
area, is adamant that it is the general public who will 
suffer.

He stated, “Of course there is a risk to jobs in the 
legal sector, but more importantly members of the 
public who have a genuine claim will be denied access 
to justice. Even in the case of quite serious injury, 
people could find themselves fighting against insurers 
with no legal representation to help them fight their 
corner.”

“The insurance industry has persuaded ministers 
that the proposed reforms will bring down insurance 
premiums, but we believe it is smoke and mirrors to 
compensate for their falling investment income.”

Action group Access to Justice also say that drivers are 
paying the penalty for insurance companies’ greed. 
Average car insurance premiums continue to rise, 

and yet figures released by the Association of British 
Insurers (ABI) show the amount paid out annually by 
motor insurers fell from £8.3 billion to £5.89 billion 
last year – a decrease of £2.41 billion; yet savings 
from this multi-billion pound windfall have not been 
passed on.

Steve added, “Rather than point the finger at lawyers 
and overstate ‘ambulance chasing’ activity, insurers 
could take more responsibility themselves, such as 
data sharing about any duplicate or fraudulent claims. 
If these reforms go ahead it could undermine the legal 
rights of millions of UK citizens. It’s all a bit ‘under 
the radar’ at present, and we want to raise public 
awareness of the situation before it’s too late.”

Access to Justice is an organisation interested 
in advancing the interests of injured people to 
recover their legitimate losses. You can find out 
more about their campaign at the website:  
www.accesstojusticeactiongroup.co.uk

Solicitor lobbies local MP’s on Government whiplash reforms continued
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The recent case of Gosling v Screwfix Direct Ltd and 
Anor was heard in Cambridge County Court before 
HHJ Maloney on 29 April 2014. It is the first finding of 
fundamental dishonesty for the purposes of the new 
QOCS regime.

The claimant, Mr Gosling, was found to have 
significantly exaggerated his personal injury symptoms. 
The court held that dishonesty in relation to any 
significant aspect of a claim – in this case, quantum 
(the potential value of the claim) could amount to 
fundamental dishonesty in the context of QOCS.

Mr Gosling was ordered to pay second defendant 
Screwfix’s costs of the action on an indemnity 
basis. This important case sends a warning to 
claimants that dishonesty in respect of any part of 
a claim can remove the costs protection afforded 
by QOCS. (If costs are assessed on the indemnity 
basis, the court will give the benefit of any doubt 
as to whether the costs were reasonably incurred 
or whether the costs were reasonable in amount, in 
favour of the receiving party).

Mr Gosling sustained an injury to his knee on 31 July 
2008, after falling through the rung of a ladder. The 
ladder was designed by the first defendant (Anor) and 
was supplied to Mr Gosling by Screwfix. The claim 
was issued December 2011 and, being firmly denied 
by both defendants, was listed for trial in December 
2013. Evidence of inconsistencies in the reporting 
of the claimant’s symptoms, caused the defendants’ 
claim teams to carry out surveillance on Mr Gosling. 
This revealed significant exaggeration which was 
confirmed by the medical experts.

Approximately eight weeks before the trial, the 
claimant notified Screwfix that his claim was funded 
by ‘before the event’ insurance and that QOCS applied 
to his claim. A week prior to the trial, he settled his 
claim with the first defendant (Anor) and served a 
notice of discontinuance on Screwfix. Reluctantly, but 
without any alternative, Screwfix was forced to pursue 
an application for fundamental dishonesty.

The judge found that Mr Gosling was ‘fundamentally 
dishonest’, notwithstanding that the circumstances of 
the accident and the suffering of some level of injury 
was accepted by the court. The judge held that the term 
“fundamentally dishonest” had to be given a purpose 
and contextual meaning. In this respect, the question 
the court had to answer was whether Mr Gosling 
deserved the costs protection afforded to him by QOCS.

The judge held that in significantly exaggerating/
misrepresenting the extent of his on-going symptoms, 
Mr Gosling’s conduct was dishonest. The judge also 
held that dishonesty, which went to half the value 
of the claim, was sufficient to be characterised as 
fundamental. On the balance of probabilities, the 
claim was fundamentally dishonest.

Warning to claimants
This case should alert claimants and their advisors to the 
fact that the courts will make a finding of fundamental 
dishonesty, even if the dishonesty is confined to just 
one issue. Substantial exaggeration of around 50% of the 
claim can result in a finding of fundamental dishonestly, 
thus exposing the claimant to enforcement of any costs 
order being made against them.

If you have suffered a personal injury through no fault of your own, then contact us for a FREE  
initial consultation on 01425 275555 or FREEPHONE 0800 0832755, email info@simpkinsand.co.uk  

or visit the website www.simpkinsand.co.uk

 We are members of the Law Society Personal Injury Panel and the Association of Personal Injury Lawyers.

QOCS (Qualified one-way costs shifting) was 
introduced for personal injury claims from 1 April 
2013. This means that defendants will generally be 
ordered to pay the costs of successful claimants 
but, subject to certain exceptions, will not recover 
their own costs if they successfully defend the 
claim. QOCS does not apply to proceedings where 
the claimant has the benefit of a ‘no win, no fee’ or 
‘after the event’ insurance policy which was entered 
into before 1 April 2013, so that the success fee/
premium continue to be recoverable.
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First finding of 
fundamental 
dishonesty under 
QOCS regime
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In the case of Wasteney v East London NHS Foundation 
Trust, the EAT (Employment Appeals Tribunal) has 
upheld a tribunal's decision that disciplinary action 
taken against a Christian senior manager for imposing 
her religious views on a Muslim junior employee, 
was not discriminatory. The junior employee had 
complained that she felt that the manager was 
'grooming' her by praying with her and inviting her to 
church services. The employer was entitled to deal 
with this as serious misconduct, namely the blurring of 
professional boundaries and the subjection of a junior 
colleague to improper pressure and unwanted conduct.

W, who describes herself as a born-again Christian, 
started working for the Trust in 2007 as Head of 
Forensic Occupational Therapy at a mental health 
services facility. In 2011, W launched an initiative in 
which volunteers from her church provided religious 
services at the facility. The Trust was initially 
receptive to the idea of establishing regular Christian 
worship at the centre, but concerns arose about this 
initiative, with allegations of improper pressure on 
staff and service users. These concerns led the Trust 
to suspend the services and to give informal advice 
to W about the need for boundaries between her 
spiritual and professional lives.

In June 2013, a complaint was made about W by EN, 
an Occupational Therapist of Muslim faith. Among 
other things, she complained that W invited her to 
church events, sent her religious DVDs and tickets to 
church events, told her that she needed to let Jesus 
into her life, gave her a book about a Muslim Pakistani 
woman who had converted to Christianity, and prayed 
over her and laid hands on her by touching her knee. 
EN claimed that W's conduct made her feel ill and that 
she felt W was 'grooming' her. The Trust investigated 
and concluded that three allegations against W 
were established - she gave EN a book promoting 
conversion to Christianity, she prayed for EN during 
a 1:1 meeting and laid hands on her, and invited her 
on several occasions to church functions. The Trust 

considered that W had failed to maintain appropriate 
professional boundaries, taking into account her 
seniority in relation to EN, and gave W a final written 
warning. When W appealed, this was downgraded 
to a first written warning with a recommendation of 
training. W brought claims of direct discrimination 
and harassment to an employment tribunal, on the 
grounds of religion or belief.

The tribunal rejected her claims. In relation to direct 
discrimination it found that, while the context of the 
disciplinary process was religious acts, the reason 
for her treatment was because these acts blurred 
professional boundaries and placed improper pressure 
on a junior employee, rather than that they were 
religious acts. The tribunal was satisfied that the Trust 
would have taken a similar approach had W been 
pressing a particular non-religious point of view. The 
tribunal rejected W's argument that the disciplinary 
sanction was 'oppressive' such as to amount to 
harassment. W appealed to the EAT. She argued, 
among other things, that the tribunal had failed to 
take sufficient account of her right under Article 9 of 
the European Convention on Human Rights to manifest 
her religious belief.

The EAT dismissed the appeal. Her Honour Judge Eady 
QC, noted that the manifestation of religious belief on 
which W relied was 'sharing her faith with a consenting 
colleague'. However, this assumed a factual basis that 
the tribunal had expressly rejected - namely, that EN 
consented to W's conduct towards her. The tribunal 
did not find that the Trust had pursued the disciplinary 
action because she had shared her faith with a 
consenting colleague. Instead, it expressly found that 
the reason for the action was that EN had made serious 
complaints about acts which blurred professional 
boundaries and placed improper pressure on her. This 
was a permissible basis for rejecting W's claim.

Do you need help with resolving issues in the workplace, whether as an employee or employer? Contact 
us now for a FREE initial consultation on 01425 275555 or FREEPHONE 0800 0832755,  

email info@simpkinsand.co.uk or visit the website www.simpkinsand.co.uk

We are specialists in Employment Law and accredited members of the Employment Lawyers Association.

As reported in the employment law news from IDS Brief, 

disciplinary action for  
imposing religious views  
was not discriminatory.
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J was employed by the MBNA Bank as a collections 
officer. In November 2013, the MBNA held an event at 
Chester Racecourse to celebrate its 20th anniversary. 
The staff were told that it was a work event and 
therefore normal procedures and guidelines with regard 
to conduct, would apply. During the event, there 
were several incidents between J and a colleague (B) 
which onlookers described as fun/banter, but which 
culminated in J punching B in the face. After J had left 
this event, B texted him 7 times, threatening serious 
violence. However, there was no further incident 
between them. H at MBNA investigated and undertook 
disciplinary hearings in both J’s and B’s cases. He found 
that there had been no substantive provocation before 
J punched B and as the incident risked reputational 
damage to the company, H concluded that J should 
be dismissed for gross misconduct. H found that B’s 
text messages were of an extremely violent nature, 
but that they were sent as an immediate response to 
being punched. Although H considered that this also 
amounted to gross misconduct, the appropriate penalty 
was a final written warning. J claimed unfair dismissal.

An employment tribunal upheld J’s claim. It reasoned 
that, had both J and B been dismissed for what were 
proven acts of gross misconduct, then both dismissals 
would have been fair. It considered that there was 
unreasonable inconsistency between the treatment 
of J and B. It also considered that H had not been 
entitled to conclude that B sent the text messages in 
‘immediate response’ to being hit by J and that the 
‘defence of provocation’ was applied differently to 
B. As there was a disparity of treatment, the tribunal 
found J’s dismissal unfair. MBNA appealed to the 
Employment Appeals Tribunal (EAT). 

The EAT allowed the appeal. It pointed out that, 
when considering a claim of unfair dismissal based on 
disparity, the tribunal must focus on the employee 
bringing the claim. If it was reasonable for the 
employer to dismiss the employee, the fact that the 
employer was lenient towards another employee, 

has no bearing. The tribunal should have focused on 
the treatment of J, since it was he who was claiming 
unfair dismissal. 

The EAT also found that the tribunal had lost sight if 
the task before it and had erred in finding the ‘defence 
of provocation’ was applied inconsistently. Provocation 
is not a defence to assault in either civil or criminal 
law, but may be a mitigating factor when an employer 
is determining a disciplinary sanction. The tribunal had 
appeared to conclude that MBNA had made different 
decisions in indistinguishable circumstances, but this 
was not the correct legal test. It could not treat a 
deliberate punch in the face as sufficiently similar 
to threats made by text thereafter. A finding of fair 
dismissal of J was substituted by the EAT. 

If you need advice on Employment Law, whether as an employee or an employer, then contact us for a 
FREE initial consultation on 01425 275555 or FREEPHONE 0800 0832755, email info@simpkinsand.co.uk  

or visit the website www.simpkinsand.co.uk

We are specialists in Employment Law and are accredited members of the Employment Lawyers Association.

Dismissal for violence at a work event  
was not disparate* treatment, as reported  
in the IDS Employment Law Brief
(*essentially different)
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As a matter of general principal, terms 
and conditions of employment, once 
agreed, cannot be varied unilaterally 
by one party to the contract (changed 
without the agreement of others it 
might affect). Therefore, there has 
been an increasing tendency for terms 
and conditions to include a provision 
reserving a right for the employer to 
change those terms at its discretion.   

Unilateral variation of  
employment contracts
as reported by Jason Galbraith-Marten QC

This is an area of law that is continuing to 
develop and change. If you have been affected in 
this way, as an employee or an employer,  
then contact us for a FREE initial consultation  
on 01425 275555 or FREEPHONE 0800 0832755, 
email info@simpkinsand.co.uk or visit the 
website www.simpkinsand.co.uk

We are specialists in Employment Law  
and are accredited members of the  

Employment Lawyers Association.

In the case of D’Silva, the judge acknowledged that 
‘an employer or for that matter an employee, can 
reserve the ability to change a particular aspect of 
the contract unilaterally by notifying the other party 
as part of the contract that this is the situation’. 
Where an express variation clause is restricted to one 
particular aspect of the contract and is expressed in 
unambiguous terms, it is very likely to be upheld. A 
more general power to vary any terms of the contract, 
may be more problematic. 

Even if the employer does not have the right to vary 
the contract unilaterally, a unilateral variation may 
still be effective. If the employee continues to work 
under the varied terms, the variation will take effect 
as if it were made under mutual agreement. 

In the case of Wess, the claimant was employed as a 
senior curator. When the company was restructured 
in 2003, she was offered a new, lower grade position 
as a curator of science. The claimant was sent an 
entirely new contract, which contained a reduced 
notice entitlement, from 6 months to 12 weeks. She 
did not sign the new contract, but neither did she say 
that she objected to the different terms. Nine years 

later she was made redundant on 3 months’ notice. 
She claimed that this was breach of contract, 

as she was entitled to 6 months’ notice. The 
employment tribunal rejected this, holding 

that she had in fact accepted the variation of 
contract by continuing to work after its introduction 
and without protest. This was also upheld by the 
Employment Appeals Tribunal (EAT). 

If the employee makes it clear that he is continuing 
to work ‘under protest’ or ‘reserving his rights’, the 
employer’s attempts to impose new terms will amount 
to a continued breach of contract as in the case of 
Rigby. The judges held that the employer’s attempt 
to impose a 5% reduction in wages was a breach of 
the claimant’s contract and in continuing to work, but 
under protest, he had not affirmed the variation. He 
was therefore entitled to recover the difference from 
his employer. 
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Further to our 
article in the April 
edition, we are hoping to 
raise more funds for local 
legal advice charities. We 
have chosen to support the 
South West Legal Support 
Trust and New Forest 
Citizens Advice. 

These vital charities help 
vulnerable people in desperate 
need of advice, providing free, 
independent, confidential and 
impartial advice to everyone on 
their rights and responsibilities.

Our Principal, Steve Simpkins and 
Office Manager, Jacque Aitken are 
Trustees of New Forest Citizens 
Advice and have close business 
links with them.  

We at Simpkins & Co 
Solicitors specialise in the 
following areas of the law:

  Employment Law  
– advising both employees  
and employers
  Business Advice
  Litigation and Contractual Disputes
  Personal Injury and Accident 
Compensation Claims
  Clinical Negligence  
Compensation Claims

If you need advice on these areas of 
the law, then contact us for a FREE 
initial consultation on 01425 275555 
or FREEPHONE 0800 0832755, email 
info@simpkinsand.co.uk or visit the 
website www.simpkinsand.co.uk

We are accredited members of 
the Association of Personal Injury 

Lawyers and the Employment 
Lawyers Association.

If you would like  
to sponsor the team,  

please go to: 

mydonate.bt.com/
fundraisers/

simpkinscosolicitors

Thank you for your kind support; 
100% of the funds raised will be 

kept by the charities.

We are taking part in the 
annual 10km walk around  
the sights of Southampton  
on Monday 9th May 2016

To raise money for free legal advice  
charities which help those most in need

Join us for
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Members of the Employment  

Lawyers Association (ELA)

Per sona l  I n ju ry   C l i n i ca l  Neg l i gence   Emp loyment  Law   Bus ines s  Adv i ce

Simpkins and Co Solicitors only deal in certain areas of the law, the ones we specialise in, which means 
you get the best advice from the right people. We are specialists in personal injury, employment law, 
clinical negligence and business advice claims.

We are always happy to take enquiries from Bureau advisors or clients. We operate a FREE initial 
consultation where we can also advise in relation to funding options as we appreciate that clients are 
often concerned in relation to potential legal costs.

Contact us to arrange an initial FREE consultation: 01425 275555
FREEPHONE: 0800 0832755 or from mobiles: 0333 7777 420
The above information and the content of this e-newsletter should never be taken as specific legal advice. If you have a 
legal problem then please contact Simpkins and Co, Highcliffe, Dorset, on 01425 275555 to discuss your issue in detail.

SimpkinsandCoSolicitors @SimpkinsandCo

Suite 4, Brearley House, 278 Lymington Road, Highcliffe, Christchurch, Dorset BH23 5ET  
London office: 1 Northumberland Avenue, Trafalgar Square, London WC2N 5BW

t: 01425 275555 | 0207 872 5529 e: info@simpkinsand.co.uk www.simpkinsand.co.uk

FREEPHONE: 0800 0832755 or from mobiles: 0333 7777 420
Simpkins & Co are authorised and regulated by the Solicitors Regulation Authority number: 621412 Recognised name: Simpkins & Co

Citizens Advice highlights the dire 
consequences of a litigant (person 
involved in a lawsuit) taking matters  
into their own hands.

Research by the charity, Citizens Advice, has 
found that litigants have faced very lonely, negative 
experiences when going to court without professional 
legal representation. Their health, relationships, 
work or finances had all been affected and the 
final outcome achieved was worse than for their 
counterparts who had been represented. 

The charity found that this was mainly due to clients’ 
fear of not being able to afford a lawyer or they were 
not aware of the value that a lawyer could bring to 
their case. Also unclear information about the services 
and quality provided by lawyers, made it difficult for 
people to compare law firms and one bad experience 
could put someone off the whole of the legal sector.

The Citizens Advice found that, having been through 
the court process without representation, 70% said 
that instructing a professional would have helped.

Representing yourself?
We at Simpkins & Co Solicitors offer  
a FREE initial consultation to discuss your 
case and the various funding options you 
may have, including a ‘no win, no fee’ 
option for certain cases.

We specialise in the following: -

  Employment Law – advising both employees  
and employers
  Business Advice – whether setting up a new business 
or for an existing business
  Litigation and contractual disputes
  Personal injury and accident compensation claims
  Clinical/medical negligence compensation claims

If you need advice on these areas of the law, then 
contact us now on 01425 275555 or FREEPHONE 
0800 0832755, email info@simpkinsand.co.uk or 
visit the website www.simpkinsand.co.uk
We are members of the Law Society Personal Injury 
Panel, the Association of Personal Injury Lawyers and 
the Employment Lawyers Association.

Steve Simpkins and Jacque Aitken of Simpkins & Co are trustees of the New Forest Citizens Advice. The Citizens 
Advice is a charity providing free, independent, confidential and impartial advice to everyone on their rights and 
responsibilities. It values diversity, promotes equality and challenges discrimination. Its aims are to give the advice 

people need for the problems they face and to improve the policies and practices that affect people’s lives.


